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This responds to your request for Tax Litigation Advice by
memorandum dated February 8, 1889, _

1S5UE

When a parent company forms & new DISC as a successor to a
former DISC for the sole purpose of selecting a new fiscal year
without asking permission of the Commissioner, &s reguired under
I.R.C. § 442 for continuing entities, whether the fiscal year of
the new DISC will be recognized.

CONCLUSION

Even though the sole purpose .of the formation of a new DISC
was to circumvent the requirements of section 442, there is no
basis in the Code, regulations, or case law for denying
recognition to the new DISC on the fiscal year it elected on its
first return,

FACTS

formed its original pIsc in M, ana
consistently employed a calendar year for the reporting of
income., 1In » knowing that legislative changes were under
consideration that would prohibit deferrals through use of a DISC
tax years after 1984, a new DISC was formed, which adopted a
fiscal year, The corporate minutes reflect that the new
DISC was formed solely to avoid the requirement of seeking 'l
permission for a change in accounting period by the old DISC, and.f
that the fiscal year was adopted solely to effect a tax saving
for the short period and the first 12 month year. There was no
business purpose that would have been sufficient to gain
permission for the change had the old DISC sought to make one.
The revenue agent estimates that a total tax deferment of

was accomplished through the means of forming a new
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In your reguest you mentioned that you nad discussed this
guestion witi: Hs. Sara Yost, of Income Tax o ACLount;ng, angd that
the Revenue Agent stated that he spoke to someone in
International. We have coordinated our response with both IT &
A and International, to insure agreement among the functions,

IT & &4, International, and thig office independently reached the
same conclusion.

LEGAL ANALYSIS

%3 you have stated in your memorandum, changes in the law
subsequent to the formation Of the new DISC in this case will
prevent this issae from arieing in future years. The anti-abuse
provision found et Teup. Treas. Reg. § 1,442-2T7(hL) disellows ihe
trausfer of asgels Lo a nev entity to avoid the cunganc
reguirenents of secvion 432, This addition to the reyuliation was
made 1n a 1987 vo. Furcthermore, forxr DISCy formed after Marca 21,
1984, section 442{a){1l) requires conformity vetween tihe f1iscal
year of the DIZSC c¢r FST and the repurting year of the sharcunoiuer
Or gioup vf shareneadors wath the laryest voting power, fThe
Revenue Agent Cites the antl-abuoce provisicn in tne :egu;anlcns
as supporc foi niv argument, and as a clarification of the state
Of tie iaw bLefore ito audition vo the reoulationsz.

e view @ subseguent awsendwent to regulations as tending
MOre O suppodt the Laxpayei's argument tnan ours unuer chese
CLECUMSTANCES .. THE heed 6 such o Chanygs indicates to Us tioal
tne auendaént was intended to precliude for thne luturc & means of
Changlig taxaple yesrz Chat had theretorore been allowable under
e regulations,

The Explanation of Itens alse relies ¢n section 252, and on
the line of cases that allow the Commiscioner to ygive effect to
the subgtance of a transaction if tne forwms does not accurately
refiect tie substance. We do not view thesze cases as adeguate
support for a refusal Lo recoynize the tax year of the new
@ntity, where there 1s no allegation made that a new entity was
not in fact formed, or that the taxpayer's books did not
adeguately document tne ¢hange. We do not beiieve sections 2069
{(dealing with acquisitions} or 482 {dealing witbh misallocations
of income between related entities) to be applicable to this
situvation, although we sympathize with the analogy drawn by the
agent,

Some suppoert for the agenu 5 position can be found in

certa.n revenue rulingz, and in the case of Anerican Coast Lihe.
dnc. v, Commissiones, 159 F.2d 665 (2d Cir. 1947). Amegican

Loast Line ainvelved a corporation which hao veen dormanc for four
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years, but had been Kent aiive in nawe by the annual paypent o
franchise taxes. It was clear frowm tne factc of the case that
taxpayer had gon2 to sowe lengtis Lo reactivate the old
corporation in order to aveid the eXxpense of [orming a new one,
and under those clrcumstances was not at liberty to select a new
fiscal year different fronm the year employed originalily.

On the other hand, Rev. Rul. 60-~51, 1960-1 C.B. 169 holds
that a corporation inactive for eight years and in fact dissolved
in all but name could be reaccivated with a new accounting period
without first seeking the approval of the Commissioner. The
result in this ruling 18 expressly contrasted witih that in Rev,
Rul. 60-50, 1960~1 C.B, 150, in which a corporation is held not
to have dissolved where, instead of winding up the oid '
corporation, assets were transfetred to a new corporation and

lauediately reactivated therein. Taken together these rulings
imply that a successor entity way adopt a new taxable year wien
the facts of the parcicular case support the claim that a new
entity has been forwmea. Uhile suggesting that tie snoct year
acgounty were created by a reconciliiation of the boogs of the
gfeu cessor DISC, the agenbt does noc provide facts Lhaet woula
inaicate thav the forwatlion of a new DISC war a shar.
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DUsnLain Lecocyus for it,  Untless 1o ¢ould e shown that this
forwation Jdiu nov taite place, thece is no baszis to attack the use
of a different reporting period by LQQ new encicy. geg Ikag&ﬂgi
Comaissaonei, ~.C. Hewo. 1983-¢5 and caces ¢aited therein. ®Wail

tax planning of this type is undoubtedly aggr essive, we do noc
Deliave 1L can pe attacked as» illegai. IT & A and Internatvional
concur in tuls ¢onclugion,
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If you have any gquestions with regard to this matter please
contact Ms, Clare E. Rutterfield, at (FTS)556-3442,

Sincerely,

MARLENWE GROSS

GERALD M, HORAN

Senior Technician Reviewer
Branch 1

Tax Litigation Division




